REGULATORY AGENCY ACTION
BOARD OF FORESTRY
Executive Officer: Dean Cromwell
(916) 445-2921

The Board of Forestry is a ninemember Board appointed to administer
the Z'berg-Nejedly Forest Practice Act
(FPA) of 1973 (Public Resources Code
section 4511 et seq.). The Board is
established in Public Resources Code
section 730 et seq.; its regulations are
codified in Division 1.5, Title 14 of the
California Code of Regulations (CCR).
The Board serves to protect California's
timber resources and to promote responsible timber harvesting. Also, the Board
writes forest practice rules and provides
the Department of Forestry and Fire
Protection (CDF) with policymaking
guidance. Additionally, the Board oversees the administration of California's
forest system and wildland fire protection system, sets minimum statewide
fire safe standards, and reviews safety
elements of county general plans. The
Board members are:
Public: Carlton Yee (Acting Chair),
Robert J. Kerstiens, Franklin L.
"Woody" Barnes, and Elizabeth Penaat.
Forest Products Industry: Roy D.
Berridge, Mike A. Anderson, and
Joseph Russ IV.
Range Livestock Industry: Jack
Shannon.
The FPA requires careful planning of
every timber harvesting operation by a
registered professional forester (RPF).
Before logging operations begin, each
logging company must retain an RPF to
prepare a timber harvesting plan (THP).
Each THP must describe the land upon
which work is proposed, silvicultural
methods to be applied, erosion controls
to be used, and other environmental protections required by the Forest Practice
Rules. All THPs must be inspected by a
forester on the staff of the Department
of Forestry and, where deemed necessary, by experts from the Department of
Fish and Game, the regional water quality control boards, other state agencies,
and/or local governments as appropriate.
For the purpose of promulgating
Forest Practice Rules, the state is divided into three geographic districtssouthern, northern and coastal. In each
of these districts, a District Technical
Advisory Committee (DTAC) is
appointed. The various DTACs consult
with the Board in the establishment and
revision of district forest practice rules.
Each DTAC is in turn required to consult with and evaluate the recommendations of the Department of Forestry, federal, state and local agencies, educational institutions, public interest organizations and private individuals. DTAC

members are appointed by the Board
and receive no compensation for their
service.
On February
28,
Governor
Deukmejian appointed former Board
Chair Harold Walt to the position of
CDF Director. Mr. Walt was sworn in on
March 1. Dr. Carlton Yee is presently
serving as Acting Board Chair while the
appointment of a new chair is considered by Governor Deukmejian. The
departure of Mr. Walt also creates the
absence of a public member on the
Board, and leaves the voting strength of
industry members equal to that of public
members.
MAJOR PROJECTS:
Board Adopts Draft Forest Policy
Statement. On November 8 and January
9, the Board held public hearings
regarding its proposed Forest Policy
Statement for 1990-1995. Under section
4789.4 of the Public Resources Code
(PRC), the Board is required to provide
a policy statement establishing the goals
and policies of CDF programs and activities for the upcoming five-year period.
The statement reflects the findings of
the Forest and Rangeland Resources
Assessment Program (FRRAP) Report,
published by the CDF Director in July
1987, pursuant to section 4789.3 of the
PRC.
The Board has entitled the present
statement A Policy Statement to Address
Growing Conflicts Over Changing Uses
On California's Forests and Rangelands: 1990-1995. The statement is
organized in three categories:
Institutional Development and Integration, which addresses changes in the
methodology of forest and resources
management; Specific Programs to
Enhance Resource Productivity and
Environmental Protection; and Areas for
Further Assessment, Monitoring, and
Research.
The topics of concern outlined by the
Board for institutional development and
integration include: changing public and
state interests in quantity and methodology of private land timber harvesting;
management of areas of mixed ownership, where geographic boundaries and
common resource values dictate coordination among neighboring landowners;
regulation of land use changes in growing rural areas to preserve resource
bases and minimize wildfire danger;
clarification of the roles and interrelation between professionals such as
RPFs, geologists, and landscape architects in the management of California
wildlands; integration of state and local
fire and natural emergency services;
improvement of resource utilization,

including diversification of forest
resource-based products and markets;
development of non-commodity markets
for private lands, such as recreation and
wildlife habitat markets; and definition
of "maximum sustained production" and
"sustained yield", along with the development of harvest rate allocation systems to ensure a sustained resource
inventory base for future harvests.
The policy also outlined several specific programs designed to enhance
resource productivity and environmental
protection. These programs include:
development of an integrated management program for nonindustrial private
forestlands, designed to provide longterm management of the areas and avoid
short-term exploitation; development of
a cooperative wildlife habitat protection
program; continued support of the integrated hardwood management program;
continued commitment to the Management Agency Agreement (MAA) for
ensuring the protection of water quality
on forestlands (see infra discussion in
Proposed Roads and Landings Regulations); support and continued development of vegetation ecology programs,
such as the vegetation management program (see infra discussion in Board
Adopts Vegetation Management
Program Policy Statement), with the
goal of improving resource productivity
and protection; feasibility studies for the
potential development of large forest
areas adjacent to urban areas; strategy
development for a watershed restoration
program, to enhance and restore the productivity of watersheds damaged by past
harvesting; and development of standards for the management of rangeland
riparian areas.
Finally, the Board's policy statement
establishes several areas requiring
assessment, monitoring, and research.
The Board supports development of
standardized, comprehensive forest and
rangeland resources monitoring programs, with the designation of a lead
agency or committee to coordinate data
gathering. The Board also seeks to
establish a statewide program to maintain biological diversity in forests and
rangelands. The primary focus in this
area lies in the development of a scientifically valid definition of "biodiversity", a reduction of tension and increase
in cooperation between public agencies
and the private sector, and a reassessment of existing law, agency policies,
and mitigation measures required under
THP preparation to identify where ineffective protection of biological diversity
exists. The Board also supports continued assessment of trends in forest and
rangeland use in California; and encour-
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ages further research and assessment of
changes in the global environment, such
as global warming, and potential impact
on California resource management.
Several criticisms of the policy statement surfaced during the public hearings. One comment pervasive in communications from industry members
was the lack of cost analysis in the statement. At the January 9 meeting, Dr.
Robert Ewing of the CDF staff stated
cost analysis would be addressed in the
implementation phase.
Sustained yield was also the topic of
many comments, with both industry and
environmental groups stressing the need
for urgent prioritization of the issue.
Industry commentary almost unanimously asserted an intrusion of environmental protection rules upon the goal of
maximum sustained production of timber. This sentiment is reflected in the
comments of Simpson Timber Company
General Manager David W. Kaney in
his January 2 letter to the Board. Mr.
Kaney stressed the cumulative economic impact of the Forest Practice Rules,
which-"with few exceptions"-have
the intent of "protect[ing] the numerous
related values (watershed, wildlife,
range and forage, fisheries, and aesthetic
enjoyment), not maximum timber production." In his December 1 letter to the
Board, Gil Murray of the Timber
Association of California (TAG) encouraged the Board to define the concepts
behind the term, such as "non-declining
yield" and "even flow".
In contrast, Cecelia Landman of the
Environmental Protection Information
Center (EPIC) noted that sustainability
of harvest is on everyone's agenda. Ms.
Landman supported the urgency of a
definition of "sustainability" and
expressed the need to incorporate environmental impact into the definition.
Sustainability, Ms. Landman stated,
means that "you don't cut more than
you can grow." She further asserted that
the intent of the FPA is "high quality
soft timber production." In EPIC's opinion, the biggest problem is the lack of a
sense of urgency in addressing these
problems.
Another issue of importance raised in
public commentary was the need for
increased public education on the issues
of forest management and the workings
of the CDF. Bob Dean of the Coastal
DTAC stated that the complexity of the
language used in the policy statement
makes it incomprehensible to the general public. According to Board staffer
Doug Wickizer, the statement was drafted by five members of the Board, all of
whom have doctoral degrees. The Board
will assess the need for more simplistic
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and explanatory language upon assessment of policy reception.
Ms. Landman also noted the need for
a strong interdisciplinary flow in the
THP process. In EPIC's belief, the
incorporation of outside environmental
and public input on THPs could help
identify problems in advance and help
maintain the viability of the THP process.
Finally, Russ Pinto of the Trust For
Public Land noted a failure of the policy
statement to mention urban forestry. Mr.
Pinto referred to a ten-year-old legislative mandate requiring the Board to
develop and actively promote a program
of urban forestry. According to staff
member Wickizer, urban forestry is the
development of forests within urban
areas, and includes programs for the
planting and maintenance of street trees,
development of tree ordinances and tree
management plans with local government, and public education on forestry
through such programs as Project
Learning Tree. Project Learning Tree is
a CDF-developed program for
schoolchildren between kindergarten
and grade 12. Mr. Pinto encouraged the
.Board to add urban forestry into the initiatives enumerated in the policy statement.
On February 7, the Board adopted a
modified policy statement. The adopted
draft elevates in priority the need to
define "sustained yield", and also adds
urban forestry to the list of policy initiatives. The Board will now present the
adopted draft to the legislature in accordance with statutory mandate.
At its April 3 and May I meetings,
the Legislative and Policy Development
Committee (LAPD) of the Board discussed the formation of an oversight
committee to assist the Board and CDF
in the implementation of the 1990-1995
Board Policy Statement. LAPD outlined
a group of approximately 25-30 people
of various disciplinary backgrounds necessary to guide the implementation of
the various specific initiatives of the
Policy Statement. Recognizing that a
committee of such size would pose substantial manageability problems, LAPD
resolved to hold a combination symposium/forum discussion regarding implementation of the Policy Statement. The
symposium will present an overview of
the policy initiatives to be undertaken,
and will serve as a forum for invited
expert input on specific initiative implementation. LAPD plans to invite the
individuals originally identified as
potential members of the committee as
symposium speakers and participants.
From the symposium participants,
LAPD intends to establish subcommit-
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tees to address and implement specific
initiatives within the Policy Statement.
According to Board Executive Officer
Dean Cromwell, LAPD plans to hold
periodic symposia to continue the
implementation overview process. The
first symposium was tentatively scheduled for July.
Board Adopts Vegetation Management Policy. On January 9 and February
7, the Board held hearings on the proposed policy statement for the CDF
Vegctation Management Program
(VMP). The VMP is a cost-sharing program under which CDF reimburses up
to 90% of the costs of prescribed bums
on privately-owned lands. Prescribed
bums are used primarily to reduce the
accumulated vegetation which provides
fuel for wildfires, thus reducing the risk
of catastrophic and uncontrollable wildfires. Burns also facilitate wildlife habitat improvement, watershed protection,
reforestation, and range and livestock
management plans. CDF reimbursement
is contingent upon the level of public
benefit involved in the bum, along with
CDF participation in the burn.
The policy statement provides general and specific program objectives, and
requires the CDF Director to provide an
annual report to the Board summarizing
the past year's accomplishments, the
priorities for the current year, and program needs for the future year.
Generally, the statement stresses longterm planning and incorporation of the
VMP into the resource management
goals of CDF.
At the January 9 hearing, CDF
Deputy Director Ken Delfino encouraged the Board to note that alternative
methods of vegetation control other than
prescribed burns are allowed by law.
This concern was seconded by Wayne
Miller of the Forest Landowners of
California, who noted the prevalence of
buildings and structures on small parcels
of land. Inclusion of mechanical methods of management would allow small
landowners to participate in the VMP.
Board member Jack Shannon also noted
that burns provide a potential risk to
conifers, which are substantially more
heat-sensitive than hardwoods and other
trees, and encouraged inclusion of
mechanical methods within the policy.
On March 7, the Board adopted the
modified policy language prepared by
the Resource Protection Committee following the close of public commentary.
Board Adopts Limited Exemptions to
THP Requirements. On February 7, the
Board held a public hearing to discuss
the proposed adoption of new section
1038.2 and amendment of section
1104.1(a), Title 14 of the CCR, to pro-
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vide limited exemptions to the preparation of THPs required under Forest
Practice Rules.
Specifically, the Board proposed to
create three exemptions from THP
preparation for timber operations. New
section 1038.2 would provide two
exemptions. First, timber harvesting
activities on state-owned land would be
exempt where the Department of Parks
and Recreation has performed all reports
required under the California Environmental Quality Act (CEQA) for the project. CEQA provides that regulatory
programs may be certified as equivalent
to the CEQA process. The Board's regulatory program has been certified to
meet this standard in 1976 and 1979; yet
under present state law, timber harvesting activities on state-owned lands must
comply with both CEQA and THP
requirements. The Board believes this
results in unnecessary repetition of environmental documentation. Similarly,
section 1038.2 would also exempt from
THP requirements timber operations on
private lands where federal easements
have been acquired. CDF has been
authorized to provide this federal
exemption under SB 1655 (Chapter
1161, Statutes of 1989). The exemption
would be limited to timber operations
analyzed and conducted in compliance
with the National Environmental Policy
Act (NEPA).
Finally, section 1104.1(a) would be
amended to exempt private landowners
converting three or fewer acres to nontimber growing use from the required
submittal of the following documents: a
Timberland Conversion Permit (TCP), a
THP, a work completion report, and a
stocking report. The section would also
exempt such persons from compliance
with the Resource Conservation
Standards of the FPA. The private
landowner would instead be required to
submit a notice to the CDF Director providing the following information:
names, addresses, and telephone numbers of the Timber Operator, Timber
Owner, and Timberland Owner; a legal
description of the land to be converted;
a map of the location of the timber operation; certification by the Timber Owner
of compliance with applicable county
general plans and zoning ordinances;
and the signature of the Timber Owner
to verify him/her as the submitting
party. The exemption would be limited
to a one-time conversion per land parcel
under contiguous ownership.
At the February 7 hearing, numerous
concerns were raised about the proposed
exemptions. Regarding the exemptions
for state and federal lands, Northern
DTAC representative Lee Bolger noted
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the actions exempted under section
1038.2 would not be exempt from the
Professional Foresters Law, Public
Resources Code section 750 et seq.,
which requires foresters involved in the
project to be registered by the Board. In
addition, Jim Steele of the Department
of Fish and Game expressed a concern
that the requirements of NEPA in some
areas provide less environmental protection than CEQA. As an example, Mr.
Steele noted that under CEQA, mitigation measures must be used whenever
possible, a provision not included in
NEPA. To address this concern, Mr.
Steele proposed that the federal exemption language require the minimum level
of protection provided to be that established under the Forest Practice Rules.
Mr. Steele also suggested that the
exemption for the Department of Parks
and Recreation be modified to require
that any such THP-exempt project have
undergone all required CEQA evaluations, as opposed to the existing language of "any" CEQA evaluations. This
change would help ensure maximum
environmental protection under the
exception.
Concerning the section 1104.1(a)
exemption for one-time conversion to
non-timber growing uses, Dr. Carlton
Yee of the Board voiced a concern that
the one-time exemption might be used
more than once by a landowner. Dr. Yee
suggested an additional subsection
requiring the landowner to certify that
the conversion had not been previously
used on the parcel in question. Ross
Johnson of CDF suggested that the map
required to be submitted to the Director
include the location of all watercourses
on the operation site. Such inclusion
would allow the Board to assess potential detrimental impacts on water quality
resulting from the conversion.
The Board closed the public hearing
on February 7 and directed staff to
incorporate the above suggestions into
the proposed language. Following a 15day public notice period, the Board
adopted the modified language on
March 7. This proposal awaits review
and approval by OAL.
Proposed Increase in RPF Licensing
Fees. On February 6, the Board held a
public hearing to discuss a proposed
amendment to section 1605(b), Title 14
of the CCR, regarding the need for an
increase in the annual license fees for
RPFs.
The Professional Foresters Law is a
financially self-supporting program
without appropriations from the General
Fund of the state budget. The increase
seeks to address the inability of the present licensing fee to support the many

functions of the RPF program. Evidence
of the inability of the present fee structure to support the program exists in the
recent application of $29,000 of reserve
fund money to meet the projected budget for 1990 and 1991 fiscal years.
Following an extended discussion,
the Board adopted a proposed increase
from $55 to $95 for the RPF annual
licensing fee. The proposal was submitted to OAL on March 16; OAL
approved the change on March 28.
Board Adopts Additional Emergency
Pest Control Regulations. On February
7, the Board held public hearings
regarding adoption of emergency sections 937.8, 957.8, and 1052.3, Title 14
of the CCR, regarding slash treatment
and disposal and the emergency harvesting of dead trees and trees dying from
insect attack.
The proposed emergency regulations
for slash disposal address the continuing
problem of forest insect infestation
resulting in the death of trees. (See
CRLR Vol. 9, No. 3 (Summer 1989) p.
112 for background information.)
According to the CDF pest program, the
estimated mortality from insect damage
in 1989 was six billion board-feet. The
program has also received estimates
from the U.S. Forest Service that if normal precipitation occurs, an additional
six billion board-feet will be lost. In
case of a continued drought, the mortality could be as high as double that
amount. The findings of the Board note
that between 1978 and 1985, the annual
harvest was 3.9 billion board-feet. The
damage caused in the last year alone
was almost twice that annual harvest.
Specifically, sections 937.8 and
957.8 would require the severing of live
limbs on unutilized sections on specified
pine trees most susceptible to insect
infestation. Section 1052.3 would authorize emergency timber operations under
the specified inspection, supervision,
and authority of an RPE The emergency
operations are limited to the harvesting
of dead trees and trees dying from insect
infestation.
The Board adopted the emergency
regulations on February 7. OAL
approved and filed the regulations on
March 3.
Proposed Roads and Landings
Regulations to Comply with "Best
Management Practice" Under Federal
Clean Water Act. On March 6, the Board
opened public hearings to discuss the
proposed adoption of new sections
912.6, 932.6, 952.6, and Technical Rule
Addendum No. 3; and amendments to
Technical Rule Addendum No. 1, and
sections 895.1, 913.8, 914.2, 934.2,
954.2, 914.6, 934.6, 954.6, 914.7, 934.7,
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954.7, 914.8, 934.8 954.8, 916.4, 936.4,
956.4, 923, 943, 963, 923.1, 943.1,
963.1, 923.2, 943.2, 963.2, 923.3, 943.3,
963.3, 923.4, 943.4, 963.4, 923.5, 943.5,
963.5, 923.6, 943.6, and 963.6, Title 14
of the CCR. The amendments seek to
modify Forest Practice Rules addressing
road and landing construction standards
to ensure compliance with the Federal
Clean Water Act (FCWA) (section 208
of the Federal Pollution Control Act
(FPCA)), and to enable the Board's
Forest Practice Rules to be certified
"best management practice" (BMP)
under the FCWA and FPCA.
In 1984, the state Water Resources
Control Board (WRCB) began to assess
the Forest Practice Rules of the Board of
Forestry for potential certification as
BMP under the FCWA. WRCB is the
lead agency for the state of California,
responsible for compliance and enforcement of the Act within the state.
Certification was subject to an agreement among CDF, WRCB, and the
Board that a quantitative study assessment of the Forest Practice Rules would
be made to ensure full compliance with
the dictates of the FCWA. In 1985, the
agencies modified the agreement to
require only a qualitative assessment of
the rules. In 1986, a field analysis of the
existing Forest Practice Rules and policies was carried out by the interdisciplinary "208 Assessment Team." The
208 Assessment Team submitted its
findings to the Board in 1987.
The report noted that, in certain
instances, existing rules did not adequately protect natural resources. The
team also noted that construction of
access roads during timber operations-especially those located on steep,
erodible, or unstable slopes in areas near
streams-posed a severe threat to excessive deposit of materials and sediment
into watercourses. Excessive sedimentation can result in negative environmental impact on the beneficial uses of
water. (See CRLR Vol. 10, No. 1,
(Winter 1990) pp. 140-41 for detailed
background information.) The team also
noted that improperly constructed
watercourse crossings and accumulations of logging debris resulting from
timber operations were potential threats
to fish migration and spawning.
Subsequently, WRCB, CDF, and the
Board entered into a Management
Agency Agreement (MAA) which conditioned certification of the Board's
Forest Practice Rules upon, among other
things, modification of the existing rules
to address flaws noted by the 208
Assessment Team. Following the MAA,
the Board commissioned the Roads and
Landings Task Force in August 1988 to
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develop rule and policy approaches to
address the coticerns of the 208
Assessment Team, with particular attention to: (1) road and landing construction standards; (2) erosion rating systems; and (3) recognition and protection
against mass wasting.
Under the proposed regulations, the
existing definition of "slide-prone areas"
under section 895.1 would be deleted to
provide consistency with proposed
Technical Rule Addendum No. 3, which
provides guidelines for identifying existing or potential landslides. The guidelines are in the form of a checklist which
requires the RPF to recognize the presence of listed features which are illustrated in the addendum. New sections
912.6, 932.6, and 952.6 provide specific
guidelines for RPFs to determine a risk
of mass wasting, the determination of
which is considered the practice of geology by the Board of Registration for
Geologists and Geophysicists (BRGG).
The checklist (an "unstable indicator
sheet") was formulated by the Task
Force in conjunction with a licensed
geologist to avoid conflicts with BRGG
jurisdiction. The RPF is required to submit the unstable indicator sheet with the
THP. Amended section 913.8 provides
special silvicultural methods for the
southern subdistrict of the Coastal
Forest District and requires all alternative methods employed to provide protection equal to that afforded by specified methods.
Sections 914.2, 934.2, and 954.2 are
amended for consistency with the
recently approved site preparation rules.
(See CRLR Vol. 10, No. 1 (Winter
1990) p. 140 for background information.) Sections 914.6, 934.6, and 954.6
are modified to require use of alternative
erosion controls other than waterbreaks
when concentrated run-off must be dispersed. Sections 914.7, 934.7, and 954.7
are amended for rule consistency by
including known unstable areas as a
concern to be addressed in THPs for
winter operations. Sections 914.8,
934.8, and 954.8 are amended for clarity
by adding standards for removal of
watercourse crossings. Sections 916.4,
936.4, and 956.4 are amended to mandate the consideration of potential
effects on unstable areas in evaluating a
proposed decrease in a watercourse and
lake protection zone (WLPZ), as mass
wasting in WLPZs is highly likely to
damage beneficial uses of water as
defined in section 13050 of the Water
Code.
The amendments to sections 923,
943, and 963 would modify performance standards for construction, reconstruction, and maintenance of logging
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roads and landings to prevent water
quality and beneficial uses degradation.
Sections 923.1, 943.1, and 963.1 are
amended to expand avoidance of road
and landing construction to all unstable
areas-known, potential, or actual.
Sections 923.2, 943.2, and 963.2 are
amended to strengthen standards and
methods for road construction to minimize erosion, road failure, and washout,
which could result in extensive sedimentation of watercourses and harm to
water quality. Sections 923.3, 943.3, and
963.3 are amended to promote consistent standards for construction of watercourse crossings by incorporating specified construction standards set forth in
amended sections 923.2, 943.2, and
963.2. Sections 923.4, 943.4, and 963.4,
regarding road maintenance, are amended to clarify the application of these sections to specified roads, specifically
"newly constructed, reconstructed, and
existing logging roads." In addition,
application of these sections is limited to
those roads, landings, and associated
drainage structures within the logging
areas and used in the timber operation.
The sections also mandate the use of
ditch drains as an erosion preventive.
Sections 923.5, 943.5, and 963.5,
regarding construction of landings, are
extensively renumbered and amended
primarily to implement graduated standards for construction according to
slope steepness. Sections 923.6, 943.6,
and 963.6, regarding allowed usage of
roads and landings, are amended to prohibit use when sediment discharged
from the roads and landings will reach
watercourses or lakes in amounts deleterious to the quality and beneficial uses
of water. The modifications are designed
to reduce the amount of fine sediment
discharged into water. Finally, Technical
Rule Addendum No. I is amended to
specify conditions under which preparation of a surface soil erosion hazard rating is likely to yield inaccurate results.
At its March 6 hearing, the Board
received commentary and suggested
modifications from (among others)
CDF, WRCB, various regional water
quality control boards, and three regional DTAC representatives. The Board
directed the Forest Practice Committee
(FPC) to assess the commentary from
the March hearing and draft potential
language modifications addressing the
concerns raised.
On March 29, the FPC held a supplemental meeting to draft revised language incorporating public commentary
from the public hearing. At its April 3
meeting, the Board closed the public
commentary and referred the regulations
to FPC to incorporate additional Board
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commentary and public and agency
input. The most substantial change was
the severing of Technical Addendum 3
and sections 912.5, 932.6, and 952.6,
regarding assessment of unstable areas,
for a suggested field test to assess practicality. The Addendum has undergone
extensive change to address potential
conflicts with the jurisdiction of BRGG.
The Board plans to pursue the addendum as a separate issue following the
field test. Following a 15-day renoticing
period, the Board intended to adopt the
proposed regulations at the May 1 meeting.
However, at the May 1 meeting, following Board-solicited comments from
Board staff, the Department of Mines
and Geology, and WRCB, the Board
again reassigned the language to the
FPC to redraft several sections of the
proposed regulatory action. The remainder of the package was referred to CDF
staff for editorial and technical revision
as directed by the Board. The amended
language is scheduled to be renoticed
for a 15-day public comment period and
placed on the Board's agenda for adoption in June or July.
Head-of-Agency Appeals Processfor
THPs. On February 7 and March 7, the
Board held public hearings concerning
the proposed renumbering of sections
1055, 1055.2, 1055.4, 1055.5, 1055.6,
1055.7, 1055.8, 1055.9, 1055.10,
1055.11, 1056, 1056.2, 1057, 1058, and
1059, and the adoption of section 1056,
1056.1, 1056.2, 10563, 1056.4, 1056.5,
1056.6, and 1056.7, Title 14 of the
CCR. The proposed renumbering would
rearrange existing sections regarding the
THP appeal processes under the topics
of: (1) appeal by the THP submitter of
the Director's disapproval of the THP;
(2) appeal by the county board of supervisors for the county in which the proposed timber operation is located; and
(3) head-of-agency appeals by the state
Water Resources Control Board
(WCRB) and the Department of Fish
and Game (DFG), as authorized in SB
1568 (Keene) (Chapter 400, Statutes of
1989). (See CRLR Vol. 9, No. 4 (Fall
1989) p. 122 and CRLR Vol. 9, No. 3
(Summer 1989) p. 112 for background
information.) The provisions of SB
1568 are embodied in the section 4582.9
of the Public Resources Code (PRC).
PRC section 4582.9 authorizes
WRCB and the DFG Director to appeal
THPs approved by the CDF Director,
yet deemed by WRCB or DFG to violate the environmental and public health
protections embodied in CEQA and the
equivalent certified protections in the
Forest Practice Rules. Under the provisions of PRC section 4582.9, the THP is

appealed to the Board of Forestry, and
the Board is required to hold the proceedings of the appeal as a public hearing. In addition, timber operations under
the THP in question are prohibited until
final disposition of the appeal by the
Board. New sections 1056-1056.7 incorporate into the Forest Practice Rules the
provisions of PRC section 4582.9 and
provide the specific procedures for the
head-of-agency appeals process.
Specifically, section 1056 outlines
the form and time limit within which an
appeal must submitted to the Board. The
appeal must be filed within ten days of
CDF approval, and must provide sufficient evidence for the Board to provide
proper public notice of the appeal, substantiate the validity of the appeal under
PRC section 4582.9, and provide sufficient evidence for the hearing record.
This information includes a factual summary upon which the appeal is based,
with annotated references to the THP;
and a specific finding by the agency that
the THP threatens either the environment or the public health, safety, or general welfare. The section also requires
prompt notification of the CDF Director
and the THP submitter, as the hearing
must take place within thirty days of the
filing of the appeal.
Section 1056.1 provides the Board
Chair with guidelines and broad discretionary power to determine whether the
appeal "raises substantial issues with
respect to the environment or public
safety." The Chair is directed to consider
whether the appeal raises either environmental issues within the scope of the
Public Resources Code and Board rules,
or public safety issues involving "threats
to the lives, health or property of state
citizens." Section 1056.3 specifies the
required content for the fifteen-day
notice of the public hearing on the
appeal, and a list of all parties to be
noticed, including the newspaper of
record in the county where the THP is
located. Section 1056.4 describes the
content of the record which the Board
must consider at the hearing, including
all physical evidence upon which the
initial approval was granted. Section
1056.5 outlines the procedure to be followed by the Board at the hearing,
including sequence of presentation of
evidence. The section also provides the
Chair broad discretionary powers to
modify the order of proceedings; allows
the imposition of "reasonable time limits" on presentations and commentary to
provide full opportunity for all interested parties to provide input; and requires
recording of the proceedings for later
judicial review if the decision of the
Board is challenged under the Civil

Code. Finally, section 1056.6 imposes a
ten-day time limit for Board assessment
of the appeal following the public hearing; provides criteria for consideration
of the appeal; specifies notice requirements for the Board's determination;
and mandates written response to all significant points raised at the hearing.
At the conclusion of the March 7
meeting, the Board closed the public
hearings and directed the staff to redraft
the proposed language. On April 3, the
Board adopted the proposed regulatory
action. CDF staff is presently preparing
the rulemaking file on the proposed
action, and will submit the package to
OAL upon completion.
Watercourse Protection Regulations.
On January 10, February 6, and March
6, the Board held extended public hearings on proposed amendments to the
Forest Practice Rules regarding areas
identified as watercourse and lake protection zones (WLPZs). The amendments would substantially modify
numerous provisions between sections
895 through 963.6, Title 14 of the CCR.
(See CRLR Vol. 10, No. I (Winter
1990) pp. 140-41 for detailed background information.)
At the Board's November 1989 hearing on these proposed changes, CDF
introduced alternative language to that
proposed and submitted by the
Watercourse and Lake Protection Task
Force. The language proposed by each
group was field-tested by the Forest
Practice Committee in January to assess
the effectiveness of both drafts in
addressing the concerns and findings of
the Task Force. On February 22-23, the
FPC held a special meeting to redraft
the language of the proposed regulatory
changes to incorporate both the field
analysis of the existing language and
public commentary.
On March 6, the Board closed the
public hearing on the proposed amendments. Acting Board Chair Carlton Yee
recommended that the new language be
held in abeyance pending preparation of
a revised cost estimate reflecting the
cost analysis findings of the FPC at its
February meeting. Following preparation of a revised cost estimate, the Board
will renotice the language of the regulatory changes for a full 45-day public
review period.
Board Adopts Cable Road Drainage
Regulations. On May 1, the Board held
a public hearing on proposed regulatory
changes to clarify the intent of the
Forest Practice Rules to maintain natural
drainage patterns on cable roads in timber operations, and the circumstances
under which waterbreaks are required to
minimize erosion. The proposed action
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would amend sections 914.6(d),
934.6(d), and 956.4(d), Title 14 of the
CCR.
Specifically, the amendments change
the previous phrase "natural drainages"
to "natural drainage patterns." The
amendment seeks to more clearly indicate the intent of the rule, i.e., to ensure
retention of natural drainage patterns
and prevent water discharge into erodible areas, or in quantities sufficient to
cause significant surface erosion. The
Board adopted the proposed changes on
May 1; the staff is presently preparing
the rulemaking file for submission to the
OAL in the near future.
Time Limitations for CDF Director
Consideration of Public and Agency
Input on Proposed THPs. On May 1, the
Board held a public hearing on proposed
regulatory action to establish a ten-day
time period for CDF Director assessment and response to input provided by
the public and other agencies on proposed THPs. The proposed action would
amend section 1037.4, Title 14 of the
CCR.
Section 1037.4 provides a timeframe
for the CDF Director to determine
whether a proposed THP complies with
the Forest Practice Rules. Presently, the
section provides the Director fifteen
days from THP filing or completion of a
CDF inspection of the proposed timber
operation site to review the THP. AB
1184 (Mello) (Chapter 723, Statutes of
1989) established a statutory ten-day
period during which the Director is
required to assess and respond in writing to input received from the public
and from other agencies regarding recommendations and mitigation measures
pertaining to any proposed THP. Public
commentary is accepted at any time during the initial fifteen-day review period,
and the ten-day response period directly
follows expiration of the commentary
period. The proposed amendments seek
to establish consistency between the
Forest Practice Rules and the dictates of
AB 1184, which are now contained in
Public Resources Code section 4582.7.
The Board adopted the proposed language on May 1. There was no public
commentary on the proposed regulatory
action. The rulemaking file on this regulatory action is presently being compiled
by CDF staff and will be submitted to
OAL for approval upon completion.
Status Update on Other Proposed
Regulatory Actions. The following is a
status update on regulatory action proposals discussed in recent issues of the
Reporter:
-Road Performance Bond Regulations. On October 12, the Board adopted
proposed regulations to clarify the stan-
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dards on performance bonds for public
roads in five counties having special forest practice rules. (See CRLR Vol. 9,
No. 4 (Fall 1989) pp. 120-21 for background information.) The proposed
action would repeal existing sections
925.11, 926.13, 928.4, and 965.8, and
adopt new sections 925.11, 926.13,
928.4, and 965.8, Title 14 of the CCR.
The Board submitted the proposed regulations to OAL on February 20.
On March 22, OAL disapproved the
proposed regulations, finding that the
Board had failed to submit a complete
rulemaking file in compliance with
Government Code section 11347.3, and
to satisfy the "necessity" and "clarity"
standards of Government Code section
11349.1. According to Doug Wickizer,
the Board will resubmit the regulation
proposal following discussions with
OAL and subsequent revision of the regulations and the rulemaking file to comply with OAL standards.
-THP Notice Procedures. On May 9,
the Board submitted to OAL proposed
regulatory amendments which change
the required procedure for notifying
adjacent landowners of one's intent to
harvest timber, and increase the cost of
obtaining a copy of a THP from $1 to
$2.50 for the first twenty pages and
$1.25 for each additional page. This
action, which was approved by OAL on
May 23, amends section 1032.7, Title 14
of the CCR. (See CRLR Vol. 9, No. 4
(Fall 1989) p. 121 and Vol. 9, No. 3
(Summer 1989) p. 112 for detailed background information.)
LEGISLATION:
AB 3687 (Hauser) would require
CDF to adopt, by emergency regulations, as specified, an annual fee of $25
to be imposed on the owners of each
residential structure and each commercial structure with a licensed business
located in state responsibility areas for
catastrophic fire prevention and suppression services undertaken by CDF to protect those structures. The bill would
exempt owners of residential and those
commercial structures which are located
in state responsibility areas subject to
specified fees or taxes from the fee
requirement. This bill would also
require CDF, on or before July 1, 1991,
to report to the Governor and the legislature on the impact of timber harvesting
on the California economy. This bill is
pending in the Senate Committee on
Natural Resources and Wildlife.
AB 3686 (Hauser) would require
every THP to include a wildlife management plan prepared by a wildlife biologist certified by the Wildlife Society,
and under the direction of the RPF
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responsible for the preparation of the
THP. The bill would require CDF to
adopt rules specifying the contents of a
wildlife management plan by July 1,
1991, and would require wildlife managements plans, until those rules are
adopted, to contain specified elements.
This bill is pending in the Assembly
Natural Resources Committee.
AB 4098 (Sher). Existing law defines
"timber operations" as the cutting or
removal of timber or other solid wood
forest products from timberlands for
commercial purposes. This bill would
define "commercial purposes" to
include (1) the cutting or removal of
trees which are processed into logs,
lumber, or other wood products and
offered for sale, barter, exchange, or
trade; or (2) the cutting or removal of
trees or other forest products during the
conversion of timberlands to land uses
other than the growing of timber. (See
CRLR Vol. 10, No. I (Winter 1990) p.
140 and Vol. 9, No. 4 (Fall 1989) p. 121
for background information.)
Under existing law, any person who
owns timberlands which are to be devoted to uses other than the growing of timber is required to file an application for
conversion with CDF. This bill would
require an application for a timberland
conversion permit to be accompanied
with an application fee, as specified, and
would require CDF to establish a system
of graduated timberland conversion permit fees. This bill is pending in the
Senate Committee on Natural Resources
and Wildlife.
SB 2201 (Keene) would prohibit the
silvicultural method of clearcutting, as
defined, in any old-growth coast redwood or Douglas fir timber stand, as
defined, and would require harvest operations on those lands to have specified
characteristics. This bill would also prohibit, with specified exceptions, the harvest of timber stands of the coast redwood or Douglas-fir type, as defined,
for which the average age of the stand is
less than 50 years or the average diameter at breast height is less than 20 inches. The bill would exempt specified timberlands from this prohibition subject to
payment of a timber extraction fee. This
bill would also require CDF to adopt
regulations by November 1, 1991, for all
timber types, limiting the use of the
clearcut method of regeneration to specified conditions and would prescribe
related requirements. This bill is pending in the Assembly Natural Resources
Committee.
SB 2601 (Keene), as amended April
4, would authorize the CDF Director to
enter into a contract with a public agency with regulatory or natural resource
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management authority for prescribed
burning, and would permit the state's
share of the costs of site preparation and
prescribed burning to exceed 90% of the
total costs if the Director determines no
direct private economic benefits will
accrue or will be utilized by a person
that owns or controls any property under
contract.
Under the FPA, CDF is required to
provide, on January 1, 1991, or on the
effective date of specified rules and regulations, an initial inspection of the area
in which timber operations are to be
conducted within ten days from the date
of filing of the timber harvesting plan or
nonindustrial timber management plan,
or a longer period as may be mutually
agreed upon by CDF and the person
submitting the plan. Existing law also
requires CDF, on January 1, 1991, or on
the effective date of specified rules and
regulations, to provide for inspections at
specified times. This bill would provide
that the inspection need not be made
pursuant to the filing of a THP if CDF
determines that the inspection would not
add substantive information that is necessary to enforce the Act. This bill is
pending in the Assembly Natural
Resources Committee.
The following is a status update on
bills reported in detail in CRLR Vol. 10,
No. 1 (Winter 1990) at page 141:
SB 917 (McCorquodale). Under
existing law, any person who violates
provisions which require the clearing of
flammable material or combustible
growth and the taking of other action
around any building or structure in
mountainous areas or forest-covered
lands, brush-covered lands, or grasscovered lands is guilty of an infraction
punishable by prescribed fines. As
amended January 18, this bill would
make conviction of a third violation in
five years a misdemeanor, punishable by
a fine not less than $500, and would
authorize CDF, in that event, to perform
or contract for the performance of necessary work and to bill the violator for
the costs incurred, in which case the
violator, upon payment of those costs,
would not be required to pay the fine.
This bill is pending in the Assembly
Natural Resources Committee.
SB 1569 (Keene), as amended in
June, would make a statement of legislative intent and would require the
Department of Fish and Game to list the
northern spotted owl as a species of special concern pursuant to specified conditions. This bill is pending in the
Assembly
Natural
Resources
Committee.
AB 1811 (Sher), as amended May 25,
would appropriate $5,977,000 from the

Special Fund for Economic Uncertainties to CDF for early activation of specified fire protection facilities and related
fire suppression activities. This bill has
been enrolled to the Governor.
AB 377 (Campbell), which would
establish the Public Fire Prevention
Program Advisory Committee with
specified membership, is pending in the
suspense file of the Assembly Ways and
Means Committee.
LITIGATION:
In Environmental Protection
Information Center (EPIC) v. Board of
Forestry, Maxxam Corporation, et al.,
Attorney General John Van de Kamp
withdrew himself from representation of
the Board of Forestry on February 6. At
the time, Van de Kamp was enmeshed in
a political campaign as a Democratic
candidate for governor and had made
environmental protection a cornerstone
of his campaign. He is co-author and
sponsor of the Environmental Protection
Act of 1990 initiative, also known as
"Big Green" for its pronounced concern
for the protection of old-growth forests.
(See CRLR Vol. LO, No. 1 (Winter
1990) pp. 141-42 for background information.) In his withdrawal statement,
Van de Kamp noted the apparent conflict between his environmental advocacy in the campaign and his defense of
the Board in a case in which it has
approved a THP in favor of Maxxam, a
corporation criticized for its extensive
harvesting of old-growth forests. (See
CRLR Vol. 9, No. 3 (Summer 1989) pp.
113-14; Vol. 9, No. 2 (Spring 1989) p.
107; and Vol. 9, No. 1 (Winter 1989) p.
94 for background information on this
case.)
Van de Kamp's withdrawal follows
an extended one-year legal battle in
which Van de Kamp defended his ability
and his right to represent the Board of
Forestry in the action against allegations
that his duty to protect and preserve the
environment created a conflict of interest dictating his withdrawal.
The EPIC case involves the CDF
approval of a THP in 1987 which would
heavily log approximately 700 acres of
old-growth redwood and Douglas Fir
forest in Humboldt County. On
November 21, 1988, Judge Buffington
of the Humboldt County Superior Court
issued an order directing Van de Kamp
to show cause as to why he should not
be recused in light of the conflicting
duties to which he was bound. The conflicts were twofold. In a May 17, 1988
order preliminarily enjoining harvesting
under THP 690, Judge Buffington noted
that the Attorney General, as a representative of the People of California, is

bound under Government Code sections
12605-12607 to see that adverse environmental impacts which could affect
the public are avoided to protect the
environment. In finding CDF's assessment regarding impact on endangered
species under the THP to be "mere conjecture", Buffington admonished Van de
Kamp on the apparent conflict between
his client's stance and his duties toward
preservation of the environment. An
apparent conflict also existed between
the duties owed to CDF and to the
Department of Fish and Game (DFG),
which had filed a nonconcurrence with
CDF's approval of the plan due to the
plan's failure to evaluate the cumulative
impact of past, present, and future
clearcut logging on old-growth-dependent species inhabiting the harvesting
area. In issuing a January 4, 1989 order
of disqualification, Judge Buffington
held Van de Kamp to have improperly
abandoned his duty to the people of
California to defend and protect the
environment. Buffington also criticized
the Board's narrow, case-by-case
approach to the logging of old-growth
timber in coastal regions, as opposed to
making a long-term assessment of
potential solutions.
However, on December 22, 1989, the
First District Court of Appeal reversed
the lower court's order. In its unpublished decision, the appellate court criticized both Van de Kamp's decision to
represent CDF and his handling of the
case. Nevertheless, the court held that
"although the question is close," the
record existing at the time of the appeal
was insufficient to mandate Van de
Kamp's disqualification. The court did,
however, note that "the public may well
wonder whether the Attorney General
has properly appraised larger environmental issues affecting the public interest by taking an exceedingly narrow
position which favors the interest of a
large corporation." The court also noted
that "[a]n agency-particularly one with
industry members on its policy-making
body-with but a secondary mandate to
protect the environment, will obviously
on occasion render decisions in apparent
conflict with the very broad mandate for
environmental protection given the
Attorney General by the Legislature."
Following the appellate court's ruling
reinstating the Office of the Attorney
General, Van de Kamp withdrew.
Maxxam Corporation has been the
target of extensive attack by environmental organizations which allege that
the increased harvesting of old-growth
timber by the corporation is a method to
pay back over $700 million owed in
high-interest junk bonds which were

The California Regulatory Law Reporter

Vol. 10, Nos. 2 & 3 (Spring/Summer 1990)

REGULATORY AGENCY ACTION
used by Charles Hurwitz in his corporate takeover of the company.
On February 8, the Board of Forestry
requested the California State Bar to
investigate Van de Kamp's withdrawal.
In the request, Board Chair Harold Walt
stated his belief that Van de Kamp's
conduct in withdrawing himself from
representing the Board violated the
basic professional ethical standard that
lawyers refrain from taking a public
stance on litigation matters in conflict
with the position of their client.
However, the State Bar found no violation of the Rules of Professional
Conduct.
At this writing, the Board is involved
in finding replacement counsel to take
Van de Kamp's place, and determining a
funding source for reimbursing the
replacement.
RECENT MEETINGS:
At its January 10 meeting, the Board
announced new appointments to the
Northern, Southern, and Coastal
DTACs, the RPF Liaison Committee,
and the Professional Foresters
Examining Committee.
Also in January, John Ross of the
California Cattleman's Association
requested the Board to adopt a position
opposing the Wildlife Protection
Initiative scheduled for November 1990
ballot. The initiative is sponsored by the
Planning and Conservation League. Mr.
Ross' organization is concerned about
the initiative's redirection of funds
presently granted to CDF from the
Environmental License Plate fund. The
initiative would also implement an
acquisition of California oak woodlands,
which would infringe upon the Board's
policy management of oaks under
the Integrated Hardwood Range
Maintenance Program.
In the course of discussing methods
of opposing the initiative, Board member Dr. Carlton Yee twice made disturbing remarks regarding the signing of
false names on initiative petitions as a
method of defeating the initiative.
Under California law, if more than 8%
of the signatures of a random sample
drawn from the initiative petition are
either false or belong to unregistered
voters, the petition may be rejected.
Although the bulk of Dr. Yee's comments were made in a humorous vein,
and he was careful to clarify that this
method is his own personal policy and
not Board policy, the acts described by
Dr. Yee are illegal under Elections Code
section 29733, according to the
Attorney General's office.
At the February 6 meeting, CDF
Assistant Chief Ross Johnson presented
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the Board with a summary of Forest
Practice Rules enforcement in 1989.
Although the complete statistics had not
yet been completed, Mr. Johnson stated
that enforcement actions were up slightly from 1988. The increase was attributed both to an increase in inspectors and
a less serious fire season. Annual misdemeanor actions also showed an increase
from 30 in 1987 to 100 in 1989. Mr.
Johnson attributed the increase to new
enforcement policies emphasizing citation issuance as opposed to awaiting
prosecution by the district attorney. In
addition, prosecutions were pursued
only in cases of environmental damage;
administrative remedies were taken in
the absence of such damage. Finally, Mr.
Johnson noted increases in fines levied,
amount of suspended jail time, and probationary periods.
At the Board's April 3 meeting, former Board Chair Harold Walt made his
first report to the Board in his new
capacity as CDF Director. In his
address, Mr. Walt stressed the need for
CDF, the Board, and the forestry profession to address what he referred to as
"social forestry," focusing on the values
of society as reflected in the demands of
the public, the courts, and the profession. Mr. Walt expressed a need for special attention to the performance of
environmental analysis of proposed
THPs. In pursuit of this goal, Mr. Walt
outlined four goals he has established
for the remainder of 1990: (1) to ensure
that THPs are prepared to standards that
will sustain the "biological productivity"
of forests; (2) ensure RPFs make a complete and careful analysis of the environmental effects of proposed timber operations; (3) provide the public with the
opportunity for input in the THP review
process; and (4) improve cooperation
with other agencies, such as DFG and
WRCB. Mr. Walt noted that the need for
the practice of "social forestry" was
stressed in a report prepared by LSA
Associates, an independent consulting
firm commissioned by CDF to review
the present THP process.
The Director also addressed several
other recommendations raised in the
LSA report, including establishment of a
thorough cumulative effects analysis.
The cumulative effects analysis is an
aspect of the THP process which assesses the long-term environmental impact
of the proposed harvesting operation in
conjunction with past, present, and
future operations within the same area.
The cumulative effects analysis reflects
a requirement of the CEQA process, and
includes an evaluation of impacts on soil
viability, erosion, wildlife habitat,
wildlife species, and water quality of
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cross-multiple projects. The Board is
presently considering amendments to
the cumulative effects addendum of the
Forest Practice Rules, in conjunction
with the controversial regulatory package proposed by the Timber Association
of California. (See CRLR Vol. 10, No. 1
(Winter 1990) p. 140 and CRLR Vol. 9,
No. 4 (Fall 1989) p. 121 for background
information.) Mr. Walt also stressed a
need to regain the public's confidencc in
CDF, the Board, and the FPA, which
will require increased, concerted efforts
to demonstrate to the public the effectiveness of the FPA and the sincerity of
those involved in the THP progress
regarding environmental protection.
FUTURE MEETINGS:
September 11-12 in Sacramento.
October 9-10 in South Lake Tahoe.
November 6-7 in Santa Barbara.

WATER RESOURCES
CONTROL BOARD
Executive Director:James W Baetge
Chair: W. Don Maughan
(916) 445-3085
The state Water Resources Control
Board (WRCB) is established in Water
Code section 174 et seq. The Board
administers the Porter-Cologne Water
Quality Control Act, Water Code section
13000 et seq. The Board consists of five
full-time members appointed for fouryear terms. The statutory appointment
categories for the five positions ensure
that the Board collectively has experience in fields which include water quality and rights, civil and sanitary engineering, agricultural irrigation and law.
Board activity in California operates
at regional and state levels. The state is
divided into nine regions, each with a
regional board composed of nine members appointed for four-year terms. Each
regional board adopts Water Quality
Control Plans (Basin Plans) for its area
and performs any other function concerning the water resources of its
respective region. All regional board
action is subject to State Board review
or approval.
The State Board and the regional
boards have quasi-legislative powers to
adopt, amend, and repeal administrative
regulations concerning water quality
issues. WRCB's regulations are codified
in Chapters 3 and 4, Title 23 of the
California Code of Regulations (CCR).
Water quality regulatory activity also
includes issuance of waste discharge
orders, surveillance and monitoring of
discharges and enforcement of effluent

